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Almost everyone is now marching under the banner of environmental defense. The United Nations ought to be marching
out in front. It is not. Itjoined the parade very late, after the
parade passed its door. Whether and how it can exercise any real
leadership in this area is a question that concerns not only environmental specialists but also students of international law and
organization.'
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INTRODUCTION

The Executive Director of the United Nations Environmental Programme (U.N.E.P.), Dr. Mostafa K. Tolba, reflecting upon the ten years of
environmental activism by the United Nations between 1972 and 1982,
stated that the most notable achievement of the Programme has been the
stimulation of "environmental awareness." 2 In 1972, the United Nations
sponsored the Stockholm Conference on the Human Environment, often

regarded as a catalyst for the promotion and ultimate establishment of national environmental programs and as a forum designed to dispel the notion that environmental maintenance and protection retards economic
growth. Ten years later the United Nations again sponsored a conference
on the environment in Nairobi, which may be properly viewed as yet another catalyst, this time for improving national energy
policies and linking
3
their development to sources of renewable energy.
As is characteristic of all United Nations global conferences of this nature, the Nairobi conference issued an eloquent declaration on May 18,
1982, "The Nairobi Declaration," which recognized solemnly that "the
principles of the Stockholm Declaration are as valid today as they were in
1972. They provide a basic code of environmental conduct for the years to
come."4 The Nairobi Declaration wisely notes that additional efforts are
needed in order to develop sound environmental management policies 5
and candidly recognizes that the Stockholm Action Plan did not succeed at
the level it should have because of an inherent lack of foresight regarding
2. Statement by Mostafa K. Tolba, Executive Director of the United Nations Environment Programme (U.N.E.P.), at the Opening Ceremony of the NGO Symposium on Environment and the Future, at 5 (May 2, 1982, Nairobi), NA. 82-2315.
3. Deudney & Flavin, UnitedNations-The Kenya Conference, ENVIRONMENT, Nov.
1981, at 2, 3.
The Nairobi Conference, merely entitled "Session of Special Character of the Governing
Council of United Nations Environment Programme," was one of two special events to
commemorate the tenth anniversary of the Stockholm Conference. The other was an international public hearing on "The Human Environment: Action or Disaster," held in London
in June 1982. Biswas & Biswas, Stockholm: Ten YearsAfter, 6 MAzrNOiRA 4 (No. 3, 1982).
See also Smith, Towardan InternationalStandardofEnvironment,2 PEPPERDINE L. Rnv. 28
(1974).
4. U.N.E.P., Report of the Governing Council, Nairobi Declaration, 37 U.N. GAOR
Annex 2, Supp. (No. 25) at 49, U.N. Doc. A/37/25 (1982) (referring to the Declaration of
the United Nations Conference on the Human Environment) [hereinafter cited as Governing Council Nairobi Report]. The entire Nairobi Declaration is reproduced in the Appendix to this Article. At the Eleventh Session of the U.N.E.P.'s Governing Council, held in
Nairobi, May 11-24, 1983, finances were a source of considerable concern to those in attendance. "Tools" were sought to persuade governments to increase or pay, as the case might be,
their contributions to the Environment Fund. For the biennium 1984-85, an appropriation
of $70 million for Fund program activities was set by the Council and another $2 million for
reserve activities of the Fund program. U.N.E.P., Proceedings of the United Nations Environment Governing Council, at 71-81, 11 U.N. Doc. UNEP/GC.11/18 (1983).
5. Governing Council Nairobi Report, supra note 4, para. 8.
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the long-term advantages of environmental management, a lack of coordiin this regard, and a continued inequitable disnated and sustained effort
6
tribution of resources.
The overriding question regarding the work of the United Nations in
global environmental programs is whether the transnational balance sheet
justifies continued political, economic, social, and financial support for
these catalysts. Stated otherwise, would continued maintenance of the
U.N.E.P. be a positive, a negative, or a neutral step in world environmental diplomacy? Would the curtailment or abolition of the U.N.E.P. both
foster and encourage a return to the principle of state responsibility?
It is not the purpose of this Article to analyze the fifteen areas of environmental management and concern that have been the work of the
U.N.E.P. during the first ten years of its existence. 7 Rather, what will be
undertaken is a selective, paradigmatic analysis of the major, fundamental
elements of the global environmental protection plan as it emerged from
the Stockholm Meetings of 1972 and as it has been implemented since
then.8 This analytical approach will, in turn, provide an excellent basis for
proving the thesis that the U.N.E.P. would do well to cease its work and
return to the member states the inherent responsibility for determining on
their own initiative both the nature of environmental issues and the extent
to which action will be taken in order to meet those various environmental
matters of concern.
All too often, under the guise of poverty, far too many member states of
the United Nations have refused to take responsibility and, instead, have
sought unrestricted support from others in order to compensate for their
own errors of omission and commission. To be sure, the environment is a
transnational responsibility, but the fundamental responsibilities of each
state must be firmly established, seriously recognized, and steadfastly followed if any lasting achievements in the field are to be charted. Global
paternalism or world socialism is not the solution. Opportunism cannot
admit to an unabated "no strings" redistribution of wealth from rich to
6. Id para. 2. See also U.N.E.P., Review of Major Achievements in the Implementation of the Action Plan for the Human Environment 77, U.N. Doe. UNEP/GC(SSC)/
INF.l, UNEP/GC.10/INF.1 (1982) [hereinafter cited as Review].
7. THE WORLD ENVIRONMENT 1972-1982 (M. Holdgate, M. Kassas & G. White eds.
1982). The areas listed by the editors range from the lithosphere and terrestrial biota to
peace and security. Interestingly, under the broader heading "Natural Resources and the
Environment," thirteen volumes have been issued as a series published for the U.N.E.P. by
Tycooly International Publishing, Ltd., Dublin, Ireland. See also U.N.E.P., The Environment in 1982: Restrospect and Prospect, Report of the Executive Director, UNEP/
GC(SSC)/2/Add.I (1983); B. LAUSCHE, UNEP ENVIRONMENTAL LAW IN-DEPTH Rnviv
(1981).
8. See generally M. BoTHE, TransfrontlerEnvironmentalManagement, in TRENDS IN
ENVIRONMENTAL POLICY & LAW 391 (1980).
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poor. Rather, opportunity comes from initiative, hard work, and selfrespect. 9
II. AN ENVIRONMENTAL MANDATE
The basic assumption of the United Nations environmental effort, stated
at the Stockholm Conference of June 1972, is that positive action plans
were needed in order to safeguard the global environment.10 The Conference theme of "Only One Earth" was designed "to stress the fact that all
things, both living and inanimate, among which man dwells are part of a
single, interdependent system and that man has no place to turn if he despoils his own surroundings through thoughtless abuse.","I Over 1,200 delegates, representing 110 countries, met to design an environmental
2
blueprint for stability.'
The Stockholm Conference submitted some 120 recommendations that
comprised an Action Plan for the Human Environment, which the General
Assembly subsequently endorsed in December 1972.13 The recommendations in the Plan were categorized into three groups concerned with environmental assessment or "Earth Watch," environmental management, and
supporting measures. The environmental assessment recommendations
included the establishment of several environmental information systems.
The International Referral System (INFOTERRA) would provide information on environmental problems and issues, while the Global Environmental Monitoring System (GEMS) would be designed to monitor global
9. See Kirkpatrick, Global Paternalism, REG. 17, 18 (Jan.-Feb. 1983); Berryman &
Schifter, The New InternationalReg.-A Global Straityacket, REG. (Sept.-Oct. 1981). The

United States has been a major funder of the U.N.E.P., disproportionately so, since it began.
From 1973 to 1981, the United States has provided 36% of the contributions to the United
Nations Environment Fund. EARTHSCAN, Stockholm Plus Ten, Briefing Doc. No. 31,
March 1982, at 53. The annual costs of maintaining the United Nations environmental
programs run approximately $4.5 million a year and approximately $400,000 in addition for
various regional commissions. Introductory Report of the Executive Director, Regional
Presence of UNEP (Addendum), UNEP/GC.0/2/Add.2, at 2 (1982), Stockholm Plus Ten,
su.pra, at 47.

Perhaps as an indication of future United States resolve in U.N.E.P. affairs, the Department of State announced that the United States, which now provides 25% of the funding for
the United Nations Educational, Scientific and Cultural Organization (UNESCO), will
withdraw from membership. Noting the politicization of the decisionmaking process of
UNESCO, a State Department spokesman observed that the best interests of the United
States are not served by continued membership. Pincus, U.S. Announces It is Quilting
UNESCO, Infl Herald Tribune, Dec. 30, 1983, at 1, col. 2.
10. Smith, Stockholm, Summer of '72: An Affair to Remember?, 58 A.B.A. J.1194

(1972).
11. Id
12. Id
13. U.N. Conference on the Human Environment, G.A. Res. 2994, 27 U.N. GAOR
Supp. (No. 30) at 42, U.N. Doc. A/8730 (1972). See also U.N.E.P., IN DEFENCE OF THE
EARTH 40 (Executive Series 1, 1981) (a summary of the Stockholm Declaration).
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environmental conditions. 14 In addition, an International Register of Potentially Toxic Chemicals (IRPTC) would be created.15 Environmental
management has as its broad objective the development of comprehensive
planning and environmental enhancement for future generations. The
third aspect of the Plan, supporting measures, has three components: education, training, and public information; organizational arrangements; and
16
financial and other forms of actions.
That the General Assembly of the United Nations lacks legislative powers is a truism. Resolutions or declarations passed by the General Assembly are generally binding neither on the member states of the United
Nations, nor in international law at large.' 7 The United Nations Charter
provides the fundamental authorization for the General Assembly, and
states that it merely has "the broadest powers to discuss and to recommend; not a phrase within the Charter suggests that it is empowered to
enact or to alter international law."' 8 Although recommendations passed
by the General Assembly most assuredly embrace and affect varying aspects of international law, "they remain [only] recommendations, which
the states are legally free to accept and implement, or oppose and
disregard." 9
The traditional viewpoint regarding the development of customary international law is that it is "created by uniformities in the actual conduct
of states if such conduct is accompanied by the conviction that it is required by international law." 20 According to another view, a declaration
is a recommendation by which a state's customary adherence or practice
becomes recognized as imposing rules that are binding.2 1 The reality,
however, is that a resolution or a declaration passed by two-thirds of the
United Nations membership cannot by any stretch of the global imagination be recognized as either a definitive or authoritative pronouncement on
international law if it does not gain the support of the market economy
states on those matters of interest to them.P
14. Id.
15. Id
16. THE WORLD ENVIRONMENT 1972-1982, supra note 7, at 9-11. President Nixon announced that the United States would pledge up to $40 million on a matching basis in order
to establish a United Nations fund for the environment. The initial funding goal for the
Fund was set at "$100 million for the first five years, which would be used to increase the
capabilities for environmental protection activities within the U.N." and which was to be
administered as such by an "Administrator" of the United Nations Environmental Programmes. At the Conference, Japan and Sweden made specific financial commitments to
the Fund. Smith, supranote 10, at 1197.
17. Schwebel, .he Effect of.Resolutions ofthe U.N. GeneralAssembly on CustomaryInternatlonalLaw, 73 AM. INTL' Soc'y L. PRoc. 301 (April 1979).
18. Id
19. Id at 302.
20. Id at 303.
21. Id at 304.
22. I at 305.
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Given this background understanding, it is comparatively easy for a
study of the environmental area to expose and to substantiate the basic
pattern of futile indecisiveness and self-interest that is so apparent in most
United Nations policy matters. Given the basic structure of the Charter of
the United Nations, impotency is the preordained result of actions taken
under it. Today in fact, operating in the reality of United Nations politics,
there is a common understanding and, indeed, a rather pervasive cynicism
among the diplomats and representatives of the Assembly that a goodly
number of the declarations made will never be implemented. 23
Unquestionably, one of the most important pronouncements of the
United Nations concerning the sovereignty of its member states over natural resources is found in article 2 of the 1974 United Nations Charter of
Economic Rights and Duties of States. It provides that: "Every state has
and shall freely exercise full permanent sovereignty including possession,
use and disposal, over all of its wealth, natural resources and economic
activities... !,24 Six of the developed nations-Belgium, Denmark, West
Germany, Luxembourg, and the United Kingdom, together with the
United States-stated reservations not only to this article but to the Charter itself The developing nations argue that the Charter is binding international law.25
Principle 21 of the Stockholm Declaration of 1972 declares: "States
have, in accordance with the Charter of the United Nations and the principles of international law, the sovereign right to exploit their own resources
pursuant to their own environmental policies, and the responsibility to ensure that activities within their jurisdiction or control do not cause damage
to the environment of other States or of areas beyond the limits of national
jurisdiction." 26 This principle has been viewed as the keystone of the
Stockholm initiative.27 It is interesting, however, that because it charted a
duality of rights and of responsibilities, the Soviet Union and the Eastern
European nations were vehemently opposed to Principle 21, and they
eventually left the Stockholm Conference as the result of disputes over the
recognition of East Germany by the West. 28 Today, in spite of the noble
23. Kirkpatrick, supra note 9, at 19.
24. 29 U.N. GAOR (2315th plen. mtg.) U.N. Doe. A/RES/3281 (1974), reprintedin 14
I.L.M. 251 (1975). Article 3 of the Charter directs that when two or more countries share
exploitable natural resources, each state must cooperate by developing a system of information designed to achieve an optimum use of the resources.
25. Bilder, InternationalLaw and Natural Resources Policies, 20 NAT. RESOURCES J.
451, 474 (1980).
26. Declaration of the United Nations Conference on the Human Environment, in Report of the United Nations Conference on the Human Environment, U.N. Doc. A/
CONF.48/14, at 2,7 (1972) [hereinafter cited as Report], reprintedinSmith, supranote 3, at
50.
27. Smith, supra note 3, at 34.
28. Id Principle 22 of the Stockholm Declaration declares: "States shall co-operate to
develop further the international law regarding liability and compensation for the victims of
pollution and other environmental damage caused by activities within the jurisdiction or
control of such States to areas beyond their jurisdiction." Report, supra note 26.
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pronouncements and recognition of liability for damages, state responsibility and liability
remain ill-defined with respect to environmental
29
degradation.
On October 30, 1980, the United Nations General Assembly adopted,
3
without vote, a resolution calling for a draft World Charter for Nature.0
"Reaffirming the principle of the permanent sovereignty of States over
their natural resources,"'' a the General Assembly set forth various principles of conservation by which any act affecting nature is to be guided: the
need not to disrupt nature, to continue-without compromise-all forms
of life and to protect unique areas; the utilization by man of ecosystems
and organisms to both achieve and maintain "optimum sustainable productivity, but not in such a way as to endanger the integrity of the ecosystems and organisms with which they coexist;' 32 and the necessity of
securing
nature against the degradation of warfare or other hostile activities.33 The Charter imposes a number of responsibilities. One in particular requires that those activities that pose a high risk to nature must first be
examined in a type of environmental impact assessment that weighs the
risks against the benefits of the particular action. "Where potential adverse effects are not fully understood, the activities should not proceed.13 4
As might be expected, no penalty provisions are assessed in this rather
innocuous Charter.
The Draft Principles of Conduct in the Field of the Environment for the
Guidance of States in the Conservation and Harmonious Utilization of
Natural Resources Shared by Two or More States,35 passed on May 19,
1978, is further evidence of the efforts of the developing member states of
29. d'Arge & Kneese, State Liabilityfor InternationalEnvironmentalDegradation: An
Economic Perspective, 20 NAT. RI.souRcEs J.427 (1980).

As early as 1935, in the now famous TrailSmelter Case (U.S. v. Can.), it was determined
that "'[a] State owes at all times a duty to protect other States against injurious acts by
individuals from within its jurisdiction.'" 3R. IN,'L Ara. AWARDS 1938, 1963 (1941) (Decision reported Mar. 11, 1941, quoting Professor Eagleton in RESPONSIBILITY OF STATES IN
INTERNATIONAL LAW 80 (1928)). See also Handl, StateLfabilityfrecidentalTransnational
Environmental Damage by Private Persons, 74 AM. 3. INT'L L. 525 (1980); P. McNAMARA,
THE AVAILABILITY OF CIVIL REMEDIES TO PRoTEcr PERSONS AND PROPERTY FROM

TRANSFRONTIER POLLUTION INJURY (1981).

30. Draft World Charter for Nature, G.A. Res. 35/7,35 U.N. GAOR Supp. (No. 48) at
14, U.N. Doc. A/35/48 (1980), reprintedin 20 LL.M. 462 (1980).
31. Id
32. Request for the Inclusion of an Item in the Provisional Agenda of the Thirty-fifth
Session, Draft World Charter for Nature, 35 U.N. GAOR Annex 2 (Letter from the Permanent Representative of Zaire to the Secretary-General) at 2, U.N. Doc. A/35/141 (1980).
33. Id
34. Id at 3. See also Draft World Charter, Report of the Secretary-General, (Agenda
Item 23) U.N. Doc. A/36/539 (1981) (setting forth the responses of the fifty States to the

Charter).

35. U.N. Doc. UNEP/GC.6/17 (1978).
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the United Nations to promote or foist their concept of "equitable utilization of shared natural resources" 36 upon the developed, economically mature states. Indeed, the Draft declares that "States should co-operate with
a view to controlling, preventing, reducing, and eliminating adverse environmelital effects which may result from the utilization of such resources.
Such co-operation shall take place on an equal footing and due account
37
shall be taken of the sovereignty and interests of the States concerned."
III. THE RESPONSE MECHANISM

Under the Stockholm Conference, four institutions were created to effect
the Plan of Action. They were a Governing Council, consisting of fiftyeight members elected by the General Assembly for three-year terms; a
small Secretariat, whose principal assignment was to persuade others to do
the work; a voluntary Environment Fund to which governments could
contribute in order to finance various environmental programs; and an Environmental Coordination Board (E.C.B.) composed of members from all
relevant United Nations bodies. The Governing Council, Secretariat,
Fund, and Coordination Board subsequently became the United Nations
Environmental Programme (U.N.E.P.), with a professional staff consisting
36. Report of the Intergovernmental Working Group of Experts on Natural Resources
Shared by Two or More States on the Work of its Fifth Session, Draft Principles of Conduct
in the Field of the Environment for the Guidance of States in the Conservation and Harmonious Utilization of Natural Resources Shared by Two or More States, Principle 1, at 11,
UNEP/IG.12/2 (1978) (distribution restricted), reprintedin 17 I.L.M. 1094, 1098 (1978).
37. Id. See also U.N.E.P., Report of the Intergovernmental Working Group of Experts
on Natural Resources Shared by Two or More States on the Work of the Fifth Session,
(Agenda Item 11), U.N. Doe. UNEP/IG.12/2 (1978). The fifteen principles of the Draft
Principles of Conduct avoid the use of language that could reasonably give rise to the impression of intending to refer to existing legal obligations or the absence of obligations of
this type under international law. This explains why the obligatory phrase, "State shall," is
absent. Instead, working drafts use phrases such as, "States should," and "States have a
duty," or merely that "it is necessary." Adede, UnitedNationsEfforts Toward the Development ofan Environmental Code of Conductfor States ConcerningHarmonious Utilization of
Shared NaturalResources, 43 ALB. L. REv. 488, 497 (1979).
In the field of environmental management, the United Nations "[r]ecognizies] that environmental deficiencies generated by the conditions of under-development pose grave
problems and can best be remedied by accelerated development through the transfer of substantial quantities offinancial and technical assistance...." Recently, the General Assembly emphasized in its resolution on International Co-operation in the Field of the
Environment the importance of an international development strategy for the Third United
Nations Development Decade and proclaimed, "environmental considerations should be
viewed in the context of national plans and priorities and development objectives of all
countries...." G.A. Res. 36/192, 36 U.N. GAOR Supp. (No. 51) at 124, U.N. Doc. A/36/
51(1982).
On March 24, 1983, the Assembly reiterated in its resolution on International Co-operation in the Field of the Environment, that the U.N.E.P. had a "catalytic mandate ... and
stressed the need for additional resources to be made available to the Fund of the United
Nations Environment Progranmme." G.A. Res. 217, 37 U.N. Doe. A/Res/37/217 at 1
(1983).
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of 100 to 150 people and an annual budget of approximately thirty million
dollars.38 In addition to this framework and to the work of the United
Nations headquarters in New York and Geneva, regional environmental
offices were established in Bangkok (for Asia and the Pacific area), Mexico
City (for Latin America and the Caribbean), Nairobi (for the continent of
Africa), and Beirut (for West Asia).3 9 The primary role of the U.N.E.P. is
to coordinate the environmental activities of the United Nations agencies
and other international organizations and to stimulate national activities.
It is not an executive agency responsible for the world environment.4 0
Over the course of time, the once fragile relationship between the Governing Council and the Secretariat has improved as have those between
the U.N.E.P. and other United Nations regulatory agencies. Because contributions to the Environment Fund are made on a voluntary basis, and
even the initial five-year target of one hundred million dollars was nearly
reached, the financial situation today is severe. A shortage threatens the
very future of U.N.E.P. itself. Lately, the primary work of the Governing
Council has been to develop programs that allow for the spending of the
thirty million dollar budget. 4 1
38. Stockholm Plus Ten, supra note 9, at 47.
39. Id
40. Id at 48, 49, 52. The U.N.E.P. "was established to be essentially co-ordinating,
with its Fund being used mainly as a catalyst." Review, supra note 6, at 68. See generally P.
DE REEDER, ENVIRONMENTAL PROGRAMMES OF INTERGOVERNMENTAL ORGANIZATIONS,

U.N.E.P., §§ 1-7.2 (1978) (summary of U.N.E.P.'s organizational structure and activities).
41. See The System-Wide Medium-Term Environment Programme-Report to the Ex-

ecutive Director, U.N. Doc. UNEP/GC.10/7 (1982). See generally U.N.E.P., CHOOSING
THE OPTIONS: ALTERNATIVE LIFESTYLES AND DEVELOPMENT PATTERNS (Executive Series

2, 1980). The various proposals for new levels of environmental financing include: taxes on
exploitation of the marine environment, and on the polluters who befoul it; taxes on transfer
of international.investment income; imposition of fees for the use of the international commons; loans to developing countries on a concessional basis; and international taxation of
trade flows. U.N.E.P., Additional Resources for Financing Serious Environmental
Problems in Developing Countries-Report of the Executive Director, at 2, U.N. Doc.
UNEP/GC.10/l1/Add.l (1982). Detailed statistics of country-by-country pledges to the
Environment Fund and an estimate of the resources of the Fund since 1973 may be found in
U.N.E.P. ANNUAL REviEw 1981, at 101-04.
The program for the United Nations Environment Fund during the 1984-1989 period is
based on a figure of $42.5 million in 1982 contributions. The goal of the fund for 1984-1985
is based on total contributions in those two years of $85 million. The Governing Council of
the U.N.E.P. reconfirmed the desirability of achieving a Fund level of $120 million. Decision of the Governing Council, 10th Sess., No. 10/27, Report of the Governing Council, 37
U.N. GAOR Supp. (No. 25) at 116, U.N. Doc. A/35/25 (1982). "In the medium term plan
period 1978-1981, it is now estimated that the total of contributions will reach a level of
$124.5 million: $123.2 million had been paid by the end of May 1982 and only $1.2 million
was still outstanding." U.N.E.P., ANNUAL REvIEW 1981, at 100.
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At the latest count, over 137 organizations directly affiliated with the
United Nations and otherwise are working on managing the environment. 42 Such organizations run the gamut from the Council for Mutual
Economic Assistance to the International Labour Organization to the Intergovernmental Programme for Co-operation in the Field of Scientific
and Technological Information. The "work product" of these organizations and the United Nations is recorded in the Register of International
Conventions and Protocols in the Field of Environment, which lists a total
of forty-four such accommodations ranging from the International Convention for the Regulation of Whaling in 1946 to the 1979 43
Convention on
the Conservation of European Wildlife National Habitats.
Nongovernmental organizations (NGO's) have played, and continue to
play, an important role in stimulating public concern for the environment.
Comprised of professional, scientific, media-oriented, and environmental
organizations, the NGO's exerted strong pressures on the members of the
world industrial complex to convene the 1972 United Nations Stockholm
Conference, and nearly 400 NGO's participated in the Conference itself.44
In recent years, the number of environmentally oriented NGO's registered
45
in developing countries has increased to over 1,700.

The U.N.E.P. has profited from strong working relationships with several international NGO's including: the International Council of Scientific
Unions (ICSU), particularly its Scientific Committee on Problems of the
Environment (SCOPE); the International Union for Conservation of Nature and Natural Resources (IUCN); the World Wildlife Fund (WWF);
and the International Institute for Environment and Development
(IIED).46 Among the United Nations regulatory agencies most active in
coordinating environmental affairs are the International Labour Organization (ILO), which has developed occupational safety and health standards
for the working environment; the Food and Agriculture Organization
(FAO), which has worked consistently for forestry development and preservation in rural development, soil conservation, and adequate agricultural
42. Register of International Conventions and Protocols in the Field of the Environment, U.N. Doc. UNEP/GC/INF./5 & UNEP/GC/INF./5/Supps.l-5 (1981).
43. Id See also P. DE REEDER, supra note 40.

44. U.N.E.P., Introductory Report ofthe Executive Director, Addendum, Relationships
with Non-Governmental Organizations, at 1-3, U.N. Doc. UNEP/GC.10/2/Add.4 (1982)
[hereinafter cited as Relationships with Non-Governmental Organizations], It has been asserted that it was intended that the major share of environmental programming would be
undertaken not by the U.N.E.P., but rather by the operational organizations within the U.N.
system. Review, supra note 6, at 70. See generally U.N.E.P., Review of Major Achievements in the Implementation of the Stockholm Action Plan, U.N. Doc. UNEP/GC(SSC)/
INF.I/Add.1 (1982).

45. Relationships with Non-Governmental Organizations, supra note 44, at 9. For a
discussion of the significance of the intergovernmental organizations and the international
nongovernmental organizations in coordinating the work of the U.N.E.P., see U.N.E.P, ANNUAL REPORT OF THE ExEcuTIvE DIRECTOR 1982, at 22-29, U.N. Doc. UNEP/GC. 1/2
(1983).
46. Relationships with Non-Governmental Organizations, supra note 44, at 3.
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resource bases; the World Health Organization (WHO), which has long
been concerned with developing the health and social economic sectors to
assure an equitable distribution of health resources and accessibility to primary health care as well as with creating programs to provide safety from
the effects of chemicals in the air, water, and food; and the International
Atomic Energy Agency (IAEA), which has promulgated basic safety standards for radiation and provided guidance for the protection of workers as
well as the general public from ionizing radiation. 47
IV. THE RECORD
To chronicle the environmental improvements that the United Nations
recognizes as having achieved would take many more pages than are justified for this Article. It will suffice to highlight some of the more significant
accomplishments of the past decade and to list the major aspirations for
the fiiture.48 Two general achievements in the environmental field that are
acknowledged by the U.N.E.P. are the fostering of a greater public awareness of the significance of the environment and the promotion and development of new environmental programs at all levels: international,
regional, and national. 4 9 Whether these programs are successfully and efficiently operated, however, remains an open question. Among the more
specific accomplishments listed by Mostafa K. Tolba, Director of the
U.N.E.P., are a reconciliation of economic and environmental concerns in
international development strategies; a program on cost/benefit analysis of
environmental measures; the positive role of the U.N.E.P. in work concerning the interrelationships among resources, environment, population,
and development; industry seminars and conferences which the United
Nations organizes so well; the development of a plan of action to combat
desertification; the strengthening of the Climate Impact Studies Programme; the implementation of INFOTERRA; and the development of
the Regional Seas Programme.5 0
47. U.N.E.P., Co-ordination Questions, at 4-6, U.N. Doc. UNEP/GC.10/4 (1982) (Report of the executive director on United Nations agencies regarding environmental action).
See also THE WORLD ENVIRONMENT 1972-1982, supra note 7, at 7, 8.
48. ,Seegenerally U.N.E.P., Review of the Major Achievements in the Implementation
of the Stockholm Action Plan for the Human Environment 10, U.N. Doc. UNEP/GC.10/6,
UNEP/GC(SSC)/INF.1 (1982); U.N.E.P., The State of the World Environment 1972-1982;
Report of the Executive Director, U.N. Doc. UNEP/GC(SSC)/INF.2, UNEP/GC.10/3
(1982).
49. The Environment in 1982-Retrospect and Prospect, at 22, U.N. Doc. TJNEP/
GC(SSC)/2 (1982) [hereinafter cited as The Environment in 1982]. See also THE WORLD
ENVIRONMENT 1972-1982, supra note 7, Ch. 17 (1982).
50. M. TOLBA, DEVELOPMENT WrrHouT DESTRUCTION 142-43 (1982) (an example of a
successful conference is the World Conference on Agrarian Reform and Rural Development, id 101-05). Cf. Smith, Apostrophe to a Troubled Ocean, 5 IND. LEGAL F. 267 (1972)
(discussion of ecological, legal, and political problems in achieving a solution to ocean
pollution).
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The Regional Seas Programme includes ten regions and has over 120
participating coastal states.51 The Programme may be one of the most significant achievements of the U.N.E.P.5 2 Regarded as an action-oriented
program concerned with both the consequences and the causes of environmental degradation, it encompasses a comprehensive approach to combating environmental problems by thorough management of marine and
coastal areas. Each regional action plan is formulated according to the
needs of the region as perceived by the governments concerned. Today the
application of environmentally sound management practices in coastal

and maritime activities is regarded as the real lynchpin for maintaining a
program that safeguards the marine environment. Thus, by pursuing such
an approach, pollution caused by unplanned land use and the exploitation
of natural resources can be avoided. This new-found emphasis on the concept of management reflects a critical change from earlier concerns that the
oceans had to be preserved. The coordinate to management is rational
53
use.
The environmental problems of the 1970s were severe, as are those of
the 1980s. Measures must be undertaken to prevent further destruction of
the world's rain forests; to expand arable land for agricultural development; to solve the complex issues of desertification; to prevent and reverse
the process of soil erosion so prevalent in countries such as India; to preserve coastal lands and thereby promote building grounds for world fisheries; to prevent further animal and plant species from becoming extinct; and
to further contain agricultural runoffs, the dumping of hazardous wastes,
acid rain, toxic chemicals, carbon dioxide build-up in the atmosphere, and
the depletion of the ozone 5 4 Whether the U.N.E.P. as an autonomous
51. See Achievements and Planned Development of U.N.E.P.'s Regional Seas Programme and Comparable Programmes Sponsored by Other Bodies, U.N.E.P. Regional Sea
Reports and Studies, No. I, UNEP (1982) [hereinafter cited as Achievements].
52. The Environment in 1982, supra note 49, at 8.
53. Achievements, supra note 51, at i. A number of other international organizations
have input into this program, such as the International Oceanographic Commission (10C),
the Inter-Government Maritime Consultive Organization (IMCO), the International Atomic
Energy Agency (IAEA), the World Meteorological Organization (VMO), and UNESCO.
See P. DE REDER, .supranote 40, § 6.13.2.
54. M. TOLBA, supra note 50, at 144. In more wistful rhetoric, the major foci of the
U.N.E.P. for 1982-1992 are listed as a need to: a) "stimulate, co-ordinate and catalyse monitoring and assessment of environmental problems of world-wide concern and initiate and
co-ordinate international co-operation in dealing with such problems; b) promote and coordinate appropriate policies and programmes for rational resource and environmental
management as an integral part of economic and social development with particular attention to the needs of developing countries; c) promote, co-ordinate and direct activities in the
fields of information, education, training and national institution-building especially for developing countries. . . " U.N.E.P., Report of the Governing Council, 37 U.N. Doe. GAOR
Annex I Supp. (No. 25) (Res. I) at 25, U.N. Doc. A/37/25 (1982). Some twenty-two specific
program objectives are listed, including: the production and utilization of effective assessment statements for significant environmental problems together with human, health, social,
and economic implications; the improvement of cost/benefit evaluations of environmental
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body can meet these problems is doubtful. The individual member states
of the United Nations, through their membership in the various intergovernmental regulatory organizations and by acting unilaterally in pursuit of
their own best environmental interests, are, however, capable of both
meeting and resolving these matters of concern.
Three major global trends will affect environmental decisionmaking in
the years ahead. One is the "increasing per capitademand for goods and
services."5 5- The second is the continuing growth of human populations.
Both combine to create a critical problem regarding the use of renewable
resources. As a result, under the present rates of use, many renewable resources cannot be sustained, and serious shortages are predicted for nonrenewable, nonrecyclable resources. The third trend is the alarming
acceleration of popular migration from rural areas to cities. This unchecked exodus will result in lower standards of housing, inadequate water
sources, strained sanitary services, and overburdened transportation facilities. 56 The sad but very real fact about the state of the world environment
is that it has not improved to any significant degree over the last decade.
In a number of ways, the deterioration of the natural environment is pro57
ceeding at accelerated rates
"The Stockholm Action Plan presented a functional framework for environmental action by grouping necessary actions under the operative
headings of assessment, management and supporting measures." 5 8 If the
Action Plan is to retain some efficacy during the 1980s, even assuming the
United States was in fact to withdraw its financial support from the
U.N.E.P., it could be strengthened in a number of ways. First, improved
planning and coordination of global monitoring must be achieved and the
links between GEMS, INFOTERRA and IRPTC, which compromise the
Earth Watch Program, must be strengthened. Second, environmental
planning and management can be effective only if they are broadened to
include consideration and evaluation of varying societal goals as well as
measures for better use of natural resources; and more extensive examination of economic
measures along the lines of pricing policies, incentives as well as pollutant and effluent
charges applied as a coordinate to environmental regulations. Id at 35-38.
In order to tackle environmental problems of the future, the United Nations structured a.
special commission charged with developing an environmental perspective to the year 2000
and beyond and charged it with discerning the shared global perceptions of environmental
issues, the efforts needed to deal with them, an agenda for action, and "aspirational goals of
the world community." U.N.E.P., Process of Preparation of the Environmental Perspective
to the Year 2000 and Beyond, at 3, U.N. Doe. UNEP/GC.11/3/Add.3 (1983). See also
U.N.E.P., The Environment in 1982: Retrospect and Prospect, Report of the Executive Director, Addendum, U.N. Doc. UNEP/GC(SSC)/2/Add.1 (1982).
55. The Environment in 1982, supra note 49, at 55.
56. Id
57. U.N.E.P., The State of the World Environment 1972-1982, at 66; U.N. Doc. UNEP/
GS(SSC)/INF.2, UNEP/GC.10/3 (1982). This report analyzes the salient features of environmental destruction in twelve areas. .Id. at 66-69.
58. The Environment in 1982, supra note 49, at 48.
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policies for development. An holistic approach to environmental decisionmaking that perceives and builds upon the relationship among people, resources, environment, and development must undergo specific
clarification. Third, cheaper and more cost-effective solutions adapted to
the needs of developing countries must be found. Fourth, environmental
laws must be promulgated that address such issues as marine pollution
from land based sources; protection of the stratospheric ozone layer; the
transport, handling, and disposal of toxic wastes; and transboundary air
pollution. Finally, as a part of environmental education programs, the increased training of specialists in the multiple aspects of environmental
this end, provision for increased
management must be attained and to
59
technical assistance must be realized.
Upon reflection, it is apparent that each of these five steps, perhaps with
the exception of the first, can and should originate at the state or national
level in order to assure the best long-term results. Transnational efforts, no
matter how noble, can never resolve matters that are of first line or internal
significance. Self-direction and self-determination of environmental policy matters must be acknowledged and achieved before any coordinated
international effect can be successfully structured and maintained over the
long term.
GEMS, or the Global Environment Monitoring System, is exactly what
the name says: a monitoring activity. Its purpose is to keep abreast of
environmental trends and, hopefully, thereby predict events and provide
decisionmakers with sufficient information to develop and execute environmental action plans. 60 In a very real way, the function of GEMS is
analogous to that of a technical library, endeavoring to collect al available
information relevant to a particular subject. 6' It assesses and monitors environmental management issues and has drawn heavily on support from
such intergovernmental organizations as the Scientific Committee on
Oceanic Research (SCOR), the International Council for the Exploration
of the Sea (ICES), the International Commission for the Scientific Exploration of the Mediterranean Sea (ICSEM), the Integrated Global Ocean
Services System (IGOSS), and the International Oceanographic Data Exchange ([ODE). 62
Recognizing in 1974 both the value of and growing dependence upon
synthetic and naturally derived chemicals in domestic, industrial, and agricultural pursuits, as well as the threats of misuse of such chemicals, it was
59. Id. at 48-55.
ANNUAL Raviaw 1981, at 26-29.
61. Estimating Human Exposure to Air Pollutants, GEMS, WHO Pub. No. 69 (1982).
It is interesting and also distressing that, despite the work of the U.N.E.P., there is still no
reliable global data on the pollution of the oceans and seas nor, for that matter, on the
amount and condition of ground waters. THE WORLD ENVIRONMENT 1972-1982, supra note
6, at 622.
62. U.N.E.P., Global Environment Monitoring System (GEMS) (1982).

60. U.N.E.P.,
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decided that a register of toxic chemicals should be established under the
auspices of the U.N.E.P 6 3 The International Register of Potentially Toxic
Chemicals (IRPTC) effectively started its operations in Geneva in 1976.
Its main purposes are to increase the capability of the United Nations system to provide an awareness as well as advance warning of the deleterious
effects of man-made pollutants and to assist worldwide users and bolicymakers at the national level. The IRPTC was intended to be built upon
existing and planned national and international systems.64
For the IRPTC to become a strong tool for environmental managers,
however, it needs more human statffng and financial support. Differing
opinion regarding the comprehensiveness, design, and purpose of a chemical data bank must be resolved. Disputes concerning the validity and the

interpretation of data are also a major impediment to the total effectiveness of IRPTC. Additionally, disagreement on methodology for testing
chemicals, differences in the developmental stages of countries, and language barriers are serious problems. 65
The third component of the Earth Watch Program, the International
Referral System (INFOTERRA), suffers from most of the same weaknesses as the other two parts: lack of agreement on what information
66
should be fed into the system and the sufficiency of that information.
Consequently, the very heart of the U.N.E.P. Action Plan, its Earth Watch
Program, is so defective that the value of all other action undertaken under
its aegis are accordingly weakened and devalued.
63. 5 INT'L REGISTER OF POTENTIALLY Toxic CHEMICALS 1 (Apr. 1982).
64. The year 1981 marked the beginning of the operational phase of IRPTC, whereby a
massive effort was undertaken to both collect and disseminate data concerning over 300
chemicals included in its Working List of Selected Chemical Substances. With the idea that
governments should share their evaluations of chemicals and have easy mutual access to the
results of national decisionmaking processes on chemical safety issues, the IRPTC has
sought to establish contacts with United Nations member states by inviting them to designate National Correspondents. Some ninety countries have followed through. U.N.E.P.,
ANNUAL REviEw 1981, at 33-34.
The mere gathering and assessment of environmental issues and indicators are of little
value unless there is a scientific understanding of the environmental systems of which they
are a part. The real question concerning IRPTC, then, is the basic value and use of its
various informational systems by importing countries to stop unwanted shipments of chemicals. Unless adequate regulatory schemes exist in the importing country, the IRPTC information is of little value. U.N.E.P., Report of the Economic and Social Council, Exchange of
Information on Banned Hazardous Chemicals & Unsafe Pharmaceutical Products, at 8-9,
U.N. Doc. A/36/255 (1981); U.N.E.P. The State of the Environment: Selected Topics 1983,
at 5, U.N. Doe. UNEP/GC.11/4/Add.1/Supp. (1983). See also Mercier, The International
Programmeon ChemicalSafely, 4 INDUSTRY & ENV'T 1, 7 (No. 4, 1981).
65. Id
66. M. TOLBA, supra note 50, at 16. INFOTERRA endeavors to provide access to heretofore unpublished information or to information and expertise that is otherwise difficult to
acquire. At the close of 1981, its first year of operation, INFOTERRA had grown to a
network of some 115 national focal points (NFP's) of which 93 were in developing countries.
The whole system is, in reality, a network of partner countries that respond to requests for
environmental information through these NFP's. U.N.E.P., ANNUAL RnviEw 1981, at 30.
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V. THE PHILOSOPHY
In May of 1974, the General Assembly of the United Nations adopted
Resolution-3202 (S-VI), creating a Programme of Action on the Establishment of a New International Economic Order.67 It had previously declared on January 1, 1971, the Second United Nations Development
Decade.68 Citing continuing severe economic disparities between developed and developing countries, the need to mitigate the economic difficulties of the developing countries, and the need to achieve maximum
economic cooperation among all states based upon principles of common
dignity and sovereign equality, the Resolution directs that all efforts be
undertaken to put an end to the exploitation through the exercise of permanent sovereignty over natural resources.&6 9 Various measures for the recovery, exploitation, development, marketing, and distribution of natural
resources in developing countries are proposed in order to promote "collective self-reliance among them and to strengthen mutually beneficial international economic co-operation with a view to bringing about the
,,70
accelerated development of developing countries ....
Resolution 3202 attempted to ensure the application of the Declaration
on the Establishment of a New International Economic Order previously
created by Resolution 3201 (S-VI). 1 This earlier resolution called for
equal participation in solving world economic problems, while recognizing
the right of "every country to adopt the economic and social system that it
deems to be the most appropriate for its own development and not to be
subjected to discrimination of any kind as a result." 72 What is created here
is a right in the borrower country to act in any way that it wishes, after
having received what amounts to an unrestricted "loan" from the developed countrieg.
67. Programme of Action on the Establishment of a New International Economic Order, G.A. Res. 3202, 6th Spec. Sess. U.N. GAOR Supp. (No. 1) at 5, U.N. Doc. A/9556
(1974).
68. International Development Strategy for the Second United Nations Development
Decade, G.A. Res. 2626,25 U.N. GAOR Supp. (No. 28) at 39, U.N. Doc. A/8028 (1970). In
fact, as early as 1961 the United Nations sought to address the economic problems of the
developing countries by declaring the First Development Decade, the aspirations of which
were almost identical with subsequent development decades. Perspective: The World Economy, UN CHRON., Oct. 1982, at 44; see United Nations Development Decade: a Programme for International Economic Co-operation (I), G.A. Res. 1710, 16 U.N. GAOR
Supp. (No. 17) at 17, U.N. Doc. A/5056 (1961). See generally ENVIRONMENTAL POLICIES IN
DEVELOPiNG COUNTRIES (R. Gour-Tanguay ed. 1977).

69. Programme of Action on the Establishment of a New International Economic Order, supra note 67.
70. Id
71. Declaration on the Establishment of a New International Economic Order, G.A.
Res. 3201, 6th Spec. Sess. U.N. GAOR Supp. (No.. 1) at 3, U.N. Doe. A/9556 (1974).

72. Id at 4.
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The principal reason given for developing a new international economic
order is that the present system is in direct conflict with current developments in international politics and economic relations. This is justified by
the fact that since 1970 the world economy has experienced a number73of
crises that have had severe repercussions on the developing countries:
The developing world has become a powerful factor that
makes its influence felt in all fields of international activity.
These irreversible changes in the relationship of forces in the
world necessitate the active, full and equal participation in the
developing countries in the formulation and application of all decisions that concern the international community. 4
The Third Development Decade, which started January 1, 1981, follows
much of the same style as the other pronouncements.7 5 It notes that justice, equality, and mutual benefit are the major goals and the principal
guidelines to achieve these goals are as follows: The World Bank and its
affiliates, the International Finance Corporation and the International Development Association will provide generous capital assistance to the developing countries; the World Food Programme will give commodity
assistance; the International Monetary Fund will grant liberal balance of
payments support; and technical assistance will be increased and broadened at all levels. 6 There are fifteen specific policy measures, running the
gamut from industrialization to social development and disaster relief,
7
comprising the strategy for a successful Third Development Decade.
Resolution 3202, which created the Action Programme, recognized the
Chapter of Economic Rights and Duties of States7 s as the framework for a
fundamental restructuring of the world economic system, with this "new
system of international economic relations being based upon principles of
equity, sovereign equality, and interdependence" among all countries, the
developed and the developing.7 9 There is, however, no consistent economic theory underlying the Charter, only the mandate of economic redistribution to be achieved according to standards of "equity."
73. Id. at 3.
74. Id.
75. International Development Strategy for the Third United Nations Development
Decade, G.A. Res. 35/56, 35 U.N. GAOR Supp. (No. 48) at 106, U.N. Doc. A/35/592/
Add.l (1980).
76. Id at 112-15.
77. Id at 110-19. In the world economy, twenty-four countries are regarded as the
richest and most technologically advanced, accounting for about 65 percent of the world
GDP, or gross domestic product. Perspective: The WorldEconomy, UN CHRON., Oct. 1982,

at 35.
78. G.A. Res. 3281, 29 U.N. GAOR Supp. (No. 31) at 50, U.N. Doc. A/9946 (1974).
79. Programme of Action on the Establishment of a New International Economic Order, supra note 67, at 8. Some 300 international agreements dealing with rivers, lakes, and
drainage basins, throughout the world incorporate the basic idea of equitable utilization of
these resources. Bilder, International Law and Natural Resources Policies, 20 NAT.

RasOURCES J. 451, 459 (1980).
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From the standpoint of developed Western countries, the environmental
problems highlighted by the 1972 Stockholm Conference8" appeared to be
analyzed in an isolated and simplistic manner. Today, with a new power
base of membership in the United Nations consisting of the developing
Third World countries, there is evidence of a wider view.' (Originally
referred to as the Group of 77, there are currently 127 members strong.)
Indeed, this view gives rise to the assumption that the economic bases of
wealth must be redistributed by the developed countries to the developing
ones.8 2
How an issue is structured and defined has direct and obvious consequences for the manner in which it is going to be resolved. At the United
Nations, the dominant ideology "concerning economic regulation is a version of class war that has been developed by a kind of gross adaptation of
Marxist categories to regulations among Nations. '83 Thus, according to
this theory, a bitter and continuing struggle between the many poor nations and the few rich ones is in process. Poverty is caused by exploitation,
and proof of underdevelopment in a country is evidence that it has been
victimized by exploitation. Wealth can be won only by exploiting others.
Affluence, then, is a form of indisputable evidence that a nation has been
guilty of exploitation.84 "Justice, therefore, requires redistributing wealth
from the rich nations to the poor nations '8 5
The key to the enhancement of economic gains for developing countries
is the development of a new international order of regulated technology
transfer from the developed countries. Seeking foreign aid is regarded as
both demeaning and ineffective. 8 6 Because of obvious inequalities in bargaining strength, ordinary arrangements for obtaining87technology from
multinational corporations are regarded as inadequate.
One of the earliest models for adapting an international regulatory body
to serve as a vehicle for transforming Third World economies was provided in 1964 with the creation of UNCTAD (United Nations Conference
on Trade and Development). Originally seen as a permanent organization
designed to foster and formulate rules on trade between the developed and
less developed nations and promote the latter's development, UNCTAD
80. See supra note 3 and accompanying text.
81. As of January 1983, there were 157 state members of the United Nations. States

Members of the United Nations, United Nations Department of Public Information, U.N.
Doc. DPI/738 (1983). Of these, 127 members comprise the Group of 77. "Of the more than
4 billion people living in the world today, over 70 percent live in developing countries."
Persfpective: The World Economy, UN CHRON., Oct. 1982, at 35.
82. THE WORLD ENVIRONMENT 1972-1982, supra note 7, at 626-27.
83. Kirkpatrick, supra note 9, at 17, 18.
84. I.d

85. Id
86. See Berryman & Schifter, supra note 9 at 19, 20.

87. Id
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soon assumed a stronger role in setting "codes of conduct" that favored
non-Western nations.88
The World Health Organization's effort to enact an infant formula code
is yet another example of the paternalism being promoted by the United
Nations.8 9 If certain African countries were opposed to either the marketing or advertising of infant formula, then their respective national forums
would have been far more appropriate bodies for restrictive legislation
than an international world forum. 90 All too often, the very real issues of
world health and safety are used as front-line issues to restrict and discredit multinational corporations by claiming that these organizations pro91
mote harm in the countries where they operate.
The efforts to structure and maintain a new economic order ignore the
basic realities of wealth and capital formation: such development comes
from growth, which in turn is promoted by economic incentive, investment, and a spirit of entrepreneurialism. Indeed, as Ambassador Jeane J.
Kirkpatrick has observed, "[w]ealth is not created by theft or transfer from
less developed countries."'9 2 If there is an answer to the dilemma of conserving natural resources whole promoting growth, it is to be found in
greater decentralization and freedom instead of burgeoning and complex
regulatory processes, whether of a national or transnational character. 93
The recently concluded United Nations Law of the Sea Conference is an
excellent paradigm of the efforts by the impoverished Third World member states of the United Nations to dictate and oversee a confiscation of
94
resources of the major powers in the name of equitable redistribution.
Many of the provisions of the Convention that emerged from the Conference were acceptable to the United States, for example, those dealing especially with navigation, overflight, the environment, the continental shelf,
and marine research.9 5 Yet, efforts by the aligned countries in financial
despair to expropriate the world seabeds and their vast resources through
complex mining procedures for the benefit of the Third World prompted
the United States to vote against the Convention. 96 The nations paying the
costs for operating the International Seabed Authority proposed under the
Convention were given few decisionmaking powers in the operation of the
88. Id at 21.
89. Kirkpatrick, supra note 9, at 21.

90. Id at 22.
91. Id at 21.
92. Id at 22.
93. Berryman & Schifter, supra note 9, at 28.

94. But see Allott, Power Sharingin the Law of the Sea, 77 AM. J. INT'L L. 1 (1983).
95. See generally Reisman, The Regime ofStraitsandNationalSecuriy:.AnAppraisalof

International awmnaking, 74 Am.J.INT'L L. 48 (1980) (affirming the importance of straits
transit); Moore, The Regime ofStraits andthe Third UnitedNations Conference ofthe Law of
the Sea, 74 AM. J. INT'L L. 77 (1980) (discussing opposing challenges to the importance of
straits transit).
96. See generallp Oxman, The Third UnitedNationsConference on the Law of the Sea:
The Tenth Session 1981, 76 AM. J. INT'L L. 1 (1982).
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Authority. 97

Sound principles of capitalism, or for that matter, basic good
business, were forsaken for principles of,basic charity. Interestingly, the
four nations voting against the Convention and the seventeen abstaining,
with their combined levels of production, comprise over sixty percent of
the world's GNP. 98 Furthermore, they contribute more than sixty percent
of the operating budget of the United Nations. 99
VI.

EFFORTS OUTSIDE THE UNITED NATIONS-PATTERNS OF SuccEsS

Two significant non-United Nations multinational efforts to safeguard
the environment are found in activities designed to combat acid rain, together with ongoing programs to enhance the environmental quality of the
Ruhr valley. Taken as a unit, these paradigmatic national prdgrams evidence what hard initiatives can produce. They point to the undeniable fact
that concerted action, rather than continuous United Nations supervisory
and educational activities, can and does reap handsome benefits.10 0 Progress in transboundary pollution matters can only be achieved by the affected sovereign powers - themselves and not by the misdirected and
meddlesome oversight of the U.N.E.P.
Reports of acid rain have come principally from Europe, Canada, and
the northeastern United States.10 1 This phenomenon occurs when "precipitation washes out of the atmosphere gaseous or suspended ions [principally oxides of sulfur and oxides of nitrogen] which give the resultant rain
water or melted snow an acid reaction."10 2 Scandinavia has asserted that,
97. Id; Kirkpatrick, supra note 9, at 20.
98. See generally Buzan, Negotiatingby Consensus: Developments in Technique at the
UnitedNations Conferenceon the Law ofthe Sea, 75 AM. J.INT'L L. 324 (1981); Smith, The
PoliticsofLawmaking: Problems in InternationalMaritimeRegulation-InnocentPassagev.
Free Transit, 37 U. Prrr. L. REv. 487 (1976); Smith, The Concept of Free Seas: Shaping
Modern MaritimePolicy Within a Vector ofHistoricalInjuence, 11 INT'L LAW. 355 (1977)
(analysis of the political underpinnings of the concept of free seas, emphasizing the politics
of freedom and the concept of sovereignty).
99. Id
100. See generally S. ERwMAN, EUROPEAN ENVIRONMENTAL LAW: LEGAL AND ECONOMIC APPRAISAL (1977); H. STEIGER & 0. KIMMINICH, THE LAW AND PRACTICE RELATING TO POLLUTION CONTROL IN THE FEDERAL REPUBLIC OF GERMANY (1976). But ef.

Hetzel, EnvironmentalCo-operationAmongIndustrializedCountries, 7 MAZINOIRA 38 (1983)
(the author analyzes the work of five major organizations concerned and committed to environmental protection since the early 1970s: the Economic Commission for Europe (ECE),
the Council of Europe, the European Communities, the Council for Mutual Economic
Assistance (CMEA), and the Organization for Economic Cooperation and Development
(OECD)); N. HETZEL, ENVIRONMENTAL COOPERATION AMONG INDUSTRIALIZED COUN-

TRIES: THE ROLE OF REGIONAL ORGANIZATIONS (1980).
101. G. WETSTONE & A. ROsENCRANz, ACID RAIN IN EUROPE AND NORTH AMERICA,
Ch. 1 (1983); Coppoc, The Environment:No Respecter of NationalBoundaries, 43 ALB. L.
REv. 520 (1979); U.S. COUNCIL ON ENVIRONMENTAL QUALITY, THE THIRTEENTH ANNUAL
REPORT, ENVIRONMENTAL QuALITY-1982, Ch. 7 (1982).

102. Coppoc, supra note 101, at 521. The State of the Environment: Selected Topics
1983, Report of the Executive Director, 11 U.N. Environment Programme (Agenda Item 5)
at 18-28, U.N. Doc. UNEP/GC.11/4 (1983).
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as a consequence of acid rain, the aquatic life in many of its lakes and
rivers has been reduced seriously. Proof submitted points to the fact that
discharges of sulfur oxides into the atmosphere by the United Kingdom,
West Germany, and other northern European neighbors are responsible
for the plight of Scandinavia. 10 3 A number of countries in the northern
hemisphere claim that the rapid increase in the deterioration of stone
buildings and monuments is due to the use of fossil fuels, which contain
sulfur.1o 4

The Organization for Economic Cooperation and Development
(OECD) and the European Economic Community (EEC), two major international organizations, have been in the vanguard of regional efforts
designed to study the effects of air pollution and to monitor its sources. 10 5
The Paris-based OECD, founded in 1960, initially undertook significant
efforts to raise levels of consciousness concerning transboundary pollution.10 6 In April 1972 the Council of the OECD inaugurated a "Cooperative Technical Program to Measure the Long Range Transport of Air
Pollutants." In 1977, eleven European nations participated and reported
that this program affirmed, with factual determinations, that a substantial
portion of the sulfur emissions from each of the participating nations are
transported long distances and subsequently deposited within the borders
of downwind countries. 07 The OECD subsequently recommended
stronger national programs to control sulfur oxide pollution and more effective legal and institutional mechanisms to deal with transboundary pollution problems. In addition, it continued to undertake pioneering work
that emphasized the economi justifications for environmental protection.10 8 In 1980, the work of the OECD regarding transboundary pollution began to be phased out because the framework for environmental
decisionmaking had been firmly set. 0 9
On November 13, 1979, thirty-one of the thirty-four members of the
Economic Commission for Europe signed the first multilateral agreement
to specifically address the problems of transboundary air pollution, the
Convention on Long-Range Transboundary Air Pollution." 0 This action
103. G. WE'STONE & A. RosENcRANz, supra note 101, at Chs. 5, 6, & 9.
104. Coppoc, supra note 101, at 521.
105. See P. DE REEDER, SUpra note 40.
106. G. WETSTONE & A. ROSENCRANZ, spra note 101, Ch. 9.

107. Id.
108. Id
109. Id at 139.

110. Convention on Long-Range Transboundary Air Pollution, Nov. 13-16, 1979, U.N.
Doc. ECE/HLM.I/R.1 (1979), reprintedin 18 LL.M. 1442 (1979). By the conclusion of the
1982 Conference at Nairobi, the Convention lacked two ratifications of the twenty-four required for it to formally enter into force. It received the twenty-four ratifications subsequently and entered into force March 16, 1983. Press Release ECE/ENV/4, March 14,
1983. See also G. WETStONE & A. RosENCRANZ, supra note 101, at 140-55.

TEXAs INTERNATIONAL LAW JOURNAL

[Vol. 19:335

is, in reality, but a symbolic victory for the environment since no numerical goals for pollution abatement are set, no timetables for clean-up action
are given, and no abatement and enforcement provisions are set out.1 1
The Convention structures a process for monitoring and promoting research activities in the field and for coordinating the development of an
information data base on national emissions. 1 2 The Convention also imposes notice and consultative requirements on signatories whose changes
in national policy are likely to have a significant impact on levels of transboundary sulfur pollution." 13 Another major weakness of the Convention
is its failure to correct or counter Principle 21 of the Stockholm Declaration by seeking to define national responsibilities, to control transboundary
pollution, 4 or to acknowledge the obligation to compensate for such
damage."
The 1982 Nairobi Conference provided another opportunity for major
industrial states as well as the signatories to the Transboundary Air Pollution Convention to meet and discuss common problems of air pollution. IIs
While the participants recognized that recent forest damage in Central Europe was directly related to gaseous pollutants, some European countries
with the greatest emissions, such as the Soviet Union, did not attend. West
Germany, however, announced efforts to reduce sulfur oxide emissions by
fifty percent." 6 It is apparent, then, that while the United Nations may
afford a forum for policy analysis, a concerted plan of action can only
sovereign states agree that it is in their best economic intersucceed when
17
ests to act.
Three basic methods can be employed for attaining public goals: the
government can impose an institutional mechanism, at the state or national level, that directs firms, individuals, and institutions on the level of
technology to be achieved; building location or design control; or the creation of an economic incentive system whereby the government either
111. G. WETSTONE & A. ROSENCRANZ, supra note 101, at 140-55. The United States
accepted the Convention on November 30, 1981. MULTILATERAL TREATIES DEPOSITED
WITH THE SECRETARY-GENERAL-STATUS AS AT 31 DECEMBER 1981, at 647, U.N. Doc.
ST/LEG/SER.E/I (1982).
112. Convention on Long-Range Transboundary Air Pollution, supra note 110.
113. Id art. 8(b).
114. Id arts. 5 &9.
115. 1982 Stockholm Conference on Acidflca/ion of the Environment, 17 ENVTL. SC. &
TECH. 15 (Jan. 1983).
116. Id Greece, Italy, and Spain have yet to develop a strategy for controlling sulfur
dioxide ambient concentrations in their own countries, let alone to develop a way in which
to prevent transboundary pollution. See also Air Pollution/romSulfur Emission and Ils Effect on Health and the Environment. 34 ECON. BULL. FOR EUR. 29 (No. 1, 1982): EMEP.'
The Co-operativeProgrammeforMonitoringand EvaluationvfLong Range Transmlssion of
Air Pollutantsin Europe, 34 ECON. BULL. FOR EUR. 29 (Nov. 1, 1982).
117. G. SMrrH, RESTRiCTnG THE CONCEPT OF FREE SEAS: MODERN MARITIME LAW
RE-EVALUATED 119-20 (1980).
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charges a fee per unit of undesirable conduct or offers a subsidy per unit of
desirable behavior.' 18
River basin management agencies in the Ruhr valley in the Federal Republic of Germany are collectively referred to as the Genossenshaften.
They are responsible for maintaining water quality management. The
Ruhrverbard, made a public corporation in 1913, and the Ruhralsperrenverein, which has existed since 1899, are responsible for the Ruhr River,
specifically the southern portion of the industrialized area. 1 9 By overseeing construction of treatment plants and facilities necessary to prevent pollution'of the Ruhr and its tributaries, the Ruhrverbard provides a inost
important function. Subsidies are available for treatment plant construction and a rather complex incentive system is used by the Genossenshaften,
as well as by the French, in their environmental management programs for
2 0 Discharge standards are embodied in government
river management.'
t 21
issued permits.
The efficient approach of river management taken by the Genossenshaften in the Ruhr valley is a laudible example of how effective individual action can be in resolving environmental challenges. It should serve as
a model for similar undertakings in the United States and other parts of
the world.
VII.

CONCLUSIONS

No doubt the key to a sound global, transnational environmental program is the recognition by the world community that its members exist and
conduct business not in an isolated vacuum but within an atmosphere of
resource interdependence. Thus, a nation cannot hope to effectively realize its natural resource potential without considering the actions and reactions of other nations.122 Yet, there is no overriding principle of state
responsibility that is both politically and economically applicable to the
entire spectrum of transnational environmental problems.12 3 To be sure,
118. B. BOWER, R. BARP,
MANAGEMENT, FRANCE AND

J. KOHNER & C. RUSSEL, INCENTIVES IN WATER QUALITY
RUHR AREA 1, 2 (1981) [hereinafter cited as B. BOWER & R.

BARR]

119. Id at 217. Founded after World War II, Nordrhein-Westfalen, one of the ten states
comprising the Federal Republic of Germany, is Germany's center for coal production and
steel manufacturing as well as chemical industries. Id at 216. In fact, it contains 81% of
Germany's coal mines, which represent 90% of the total coal production of the Federal Republic. Furthermore, it is the most densely populated state in the Republic. Id "The industrial center of Nordrhein-Westfalen is the Ruhr area, the largest industrial agglomeration
of Middle Europe. Id at 217. See generall, R. JOHNSON & G. BROWN, CLEANING UP
EUROPE'S WATERS: ECONOMICS, MANAGEMENT AND POLICIES (1976); CurrieAir Pollution
Control in West Germany, 49 U. CH. L. REv. 355 (1982).
120. B. BOWER & R. BARRA, supra note 118, at 20.
121. Id

122. Bilder, supra note 25, at 451, 480.
123. d'Arge & Kneese, supra note 29, at 427, 449.
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numerous statements have been made regarding the duality of responsibility and liability for harm; however, in practice, principles of sovereignty
and inconclusive proof of environmental harm preclude uniform recognition of liability.
The most basic factor in determining a nation's observance of international law is its own rather pragmatic determination of the costs and advantages of applying such law.' 2 4 Consequently, nations negotiate and
undertake lawmaking directed by a vector of competing forces and interests. While they are obviously drawn together in association by common
fears, values, and interests, they are also parted by suspicion, natioxialism,
acquisitiveness, fear, pride, aggression, and ignorance of each others'
25
motives.
Nearly twelve years after the Stockholm Environmental Conference of
1972, it is clear that a very imperfect body of knowledge still exists regarding the state of the major components of the environment and of the interacting mechanisms therein.'2 6 What is known, however, is that sound
environmental management requires the following: Identification and assessment of environmental management issues; formulation and implementation of development strategies; monitoring of dangerous activities;
suitable legislative and regulatory frameworks; and the promotion of international measures and agreements for global environmental management,
together with educational programs for the development of environmental
awareness.. What can also be determined is that a personal, national spirit
of entrepreneurialism, as opposed to unrelated outside controlling interests
or acts of international beneficience, is more likely to result in permanent
environmental management than any other focus of direction. 127
The fundamental acknowledgment of the impoverished is: "If I am
poor, my poverty is due to malevolent and powerful others."' 28 Yet, it is
rather odd, irrational, and, indeed, misinformed to blame the poverty of
the Third World countries on members of the world community that espouse and participate in the processes of democratic capitalism, especially
when poverty is hundreds of years older than capitalism.' 2 9 Among the
Group of 77, capitalism is associated with selfishness, inequality, exploita31
tion, imperialism, and war. 30 In a word, capitalism evokes hatred.'
G. SMrrH, supra note 117, at 119.
Id
THE WORLD ENVIRONMENT 1972-1982, supra note 7, at xvi.
See generally Zalob, Approaches to Enforcement of nvironmentalLaw: An InternaaionalPerspective,3 HASTINoS INT'L & COMp. L. REV. 299 (1980).
128. M. NovAK, THE SPIRIT OF DEMoCRATIC CAPITALISM 273 (1982); but see, Haq,
From Charityto Obigation .4 Third WorldPerspectiveon ConcessionalResourceTransfers,
14 Tax. INT'L LJ. 389 (1979).
129. Novak, supra note 128, at 273.
130. ENVIRONMENTAL POLICIES IN DEVELOPING COUNTRIES, supra note 68.
131. NOVAK, supra note 114, at 31; see also G. GILDER, WEALTH AND POVERTY, 64-74
(1981).
124.
125.
126.
127.
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Rather than recognize the indisputable fact that the most dependable route
from poverty lies in work and: the promotion of entrepreneurialism, 132 the
developing countries seek to "short cut" the whole cycle of economic development and drain the resources of the developed countries under the
guise of 'justice" and a need for equitable redistribution.
Economic self-determinism, then, is the cornerstone for development
and sustained growth. If a particular activity undertaken by a state has
value-aesthetic, political, economic, or social-then that activity will advance into a policy or managerial directive. The costs and the benefits of a
particular environmental action can and should be assessed by the state in
which the activity is to proceed. Utilitarianism, thus, is the point of balance. Charity, so the maxim states, begins at home. The primary purpose
of United States foreign policy is to protect and sustain the national interests of the United States. 133 Whether such interests are advanced and sustained by United States participation in the U.N.E.P. is questionable.
Although the international preeminence of the United States in world affairs may dictate a leadership function that can only be fulfilled in an interational forum, and because the only existing, truly transnational forum
is the United Nations, circumstances may well dictate the continuation of
United States membership in this body. Continued membership does not
ordain a continued policy of unabated generosity or, as the case may be,
theft of United States resources. The most appropriate way to send a clear
signal to the member states of the United Nations of this hard line reevaluation of United States foreign policy interests in the environmental field
would be for the United States to withdraw its support of the U.N.E.P. If
this, in turn, meant the collapse of the U.N.E.P. then this could be taken to
mean very obviously that the other supporters of the Programme were not
all that committed to preserving the environmental values when left to
their own means, without the benevolent (and malevolent) United States.
Absent a curtailment or extinguishment by the United Nations of its
environmental functions, national programs of real environmental concern
to the particular member state could be maintained if they sufficiently impacted upon the individual national economies or national goals. 134 Some
are in need of revision. In the main, what is needed is not more multinational agreements, but rather an efficiently structured procedure at the international and regional level to implement existing agreements. Another
132. G. GILDER, supra note 131, at 68, 232,245; but see, 0. SCHACHTER, SHARING THE
WORLD'S REsouRcEs (1977).
133. 0. SMrrH, supra note 117, at 120.
134. See Lachs, Environment in the 8O": Action or Disaster?,6 MAZiNGiRA 44, 48 (No. 3,
1982); see also U.N.E.P., International Conventions and Protocols in the Field of the Environment, Report of the Executive Director, 11 U.N. Environment Programme (Agenda Item
7), U.N. Doe. UNEP/GC.1 1/9 (1983) (covers actions on environmental conventions from
October 15, 1981 to October 15, 1982). See generally Bilder, The Role of UnilateralState
Action in PreventingInternationalEnvironmental Injury, 14 VAND. J. TRANSNAT'L L. 51
(1981).
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option for those states sharing regional environmental problems, yet unwilling to enter into treaties for one reason or another, are voluntary arrangements, which have the effect of structuring voluntary codes of
conduct.1 35 From this course of affairs, it might be expected that regional
compacts of convention would survive, if political, social, and economic
forces dictated, to play a role in implementing any individual state action.
Changing circumstances dictate the level of legal response necessary to
be reflective of social order. Although such a response does not guarantee
harmony, it is a more realistic gauge of individual interests 36 and is, no
doubt, the true determinant for the success or failure of transnational environmental policy.

135. See Lachs, supra note 134.
136. G. SMrrH, supra note 117, at 120. See generally, D. PIRAGEs, THE NEW CONT.Xr

OF INTERNATIONAL RELATIONS: GLOBAL ECOPOLITICS (1978).
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Appendix
NAIROBI DECLARATION*

18 May 1982
The world community of States, assembled in Nairobi from 10 to 18
May 1982 to commemorate the tenth anniversary of the United Nations
Conference on the Human Environment, held in Stockholm, having reviewed the measures taken to implement the Declaration and Action Plan
adopted at that Conference, solemnly requested Governments and peoples
to build on the progress so far achieved, but expresses its serious concern
about the present state of the environment worldwide, and recognizes the
urgent necessity of intensifying the efforts at the global, regional and national levels to protect and improve it.
According to the Declaration adopted by. the United Nations Environment Programme (U.N.E.P.) session:

(1)
The Stockholm Conference was a powerful force in increasing public
awareness and understanding of the fragility of the human environment.
The years since then have witnessed significant progress in environmental
sciences; education, information dissemination and training have expanded considerably; in nearly all countries, environmental legislation has
been adopted, and a significant number of countries have incorporated
within their constitutions provisions for the protection of the environment.
Apart from the United Nations Environment Programme, additional governmental and non-governmental organizations have been established at
all levels, and a number of important international agreements in respect
of environmental co-operation have been concluded. The principles of the
-Stockholm Declaration are as valid today as they were in 1972. They provide a basic code of environmental conduct for the years to come.

(2)
However, the Action Plan has only been partially implemented, and the
results cannot be considered as satisfactory, due mainly to inadequate
foresight and uiderstanding of the long-term benefits of environmental
protection, to inadequate co-ordination of approaches and efforts, and to
unavailability and inequitable distribution of resources. For these reasons,
the Action Plan has not had sufficient impact on the international community as a whole. Some uncontrolled or unplanned activities of man have
increasingly caused environmental deterioration. Deforestation, soil and
* U.N.E.P., Report of the Governing Council, 37 U.N. GAOR Annex 2, Supp. (No.

25) at 49, U.N. Doc. A/37/25 (1982).
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water degradation and desertification are reaching alarming proportions,
and seriously endanger the living conditions in large parts of the world.
Diseases associated with adverse environmental conditions continue to
cause human misery. Changes in the atmosphere-such as those in the
ozone layer, the increasing concentration of carbon dioxide, and acid
rain-pollution of the seas and inland waters, careless use and disposal of
hazardous substances and the extinction of animal and plant species constitute further grave threats to the human environment.

(3)
During the last decade, new perceptions have emerged: the need for
environmental management and assessment, the intimate and complex interrelationship between environment, development, population and resources and the strain on the environment generated, particularly in urban
areas, by increasing population have become widely recognized. A comprehensive and regionally integrated approach that emphasizes this interrelationship can lead to environmentally sound and sustainable socioeconomic development.
(4)
Threats to the environment are aggravated by poverty as well as by
wasteful consumption patterns: both can lead people to over-exploit their
environment. The International Development Strategy for the Third
United Nations Development Decade and the establishment of a new international economic order are thus among the major instruments in the
global effort to reverse environmental degradation. Combination of market and planning mechanisms can also favour sound development and rational environmental and resource management.
(5)
The human environment would greatly benefit from an international
atmosphere of peace and security, free from the threats of any war, especially nuclear war, and the waste of intellectual and natural resources on
armaments, as well as from apartheid,racial segregation and all forms of
discrimination, colonial and other forms of oppression and foreign
domination.
(6)
Many environmental problems transcend national boundaries and
should, when appropriate, be resolved for the benefit of all through consultations amongst States and concerted international action. Thus, States
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should promote the progressive development of environmental law, including conventions and agreements, and expand co-operation in scientific
research and environmental management.

(7)
Environmental deficiencies generated by conditions of under-development including external factors beyond the control of the countries concerned, pose grave problems which can be combated by a more equitable
distribution of technical and economic resources within and among States.
Developed countries, and other countries in a position to do so, should
assist developing countries, affected by environmental disruption in their
domestic efforts to deal with their most serious environmental problems.
Utilization of appropriate technologies, particularly from other developing
countries, could make economic social progress compatible with conservation of natural resources.

(8)
Further efforts are needed to develop environmentally sound management and methods for the exploitation and utilization of natural resources
and to modernize traditional pastoral systems. Particular attention should
be paid to the role of technical innovation in promoting resource substitution, recycling and conservation. The rapid depletion of traditional and
conventional energy sources poses new and demanding challenges for the
effective management and conservation of energy and the environment.
Rational energy planning among nations or groups of nations could be
beneficial. Measures such as the development of new and renewable
sources of energy will have a highly beneficial impact on the environment.

(9)
Prevention of damage to the environment is preferable to the burdensome and expensive repair of damage already done. Preventive action
should include proper planning of all activities that have an impact on the
environment. It is also important to increase public and political awareness of the importance of the environment through information, education
and training. Responsible individual behaviour and involvement are essential in furthering the cause of the environment. Non-governmental organizations have a particularly important and often inspirational role to
play in this sphere. All enterprises, including multinational corporations,
should take account of their environmental responsibilities when adopting
industrial production methods or technologies, or when exporting them to
other countries. Timely and adequate legislative action is important in this
regard.
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(10)
The world community of States solemnly reaffirms its commitment to
the Stockholm Declaration and Action Plan, as well as to the further
strengthening and expansion of national efforts and international cooperation in the field of environmental protection. It also reaffirms its support for strengthening the United Nations Environment Programme
(UNEP) as the major catalytic instrument for global environmental cooperation, and calls for increased resources to be made available, in particular through the Environment Fund, to address the problems of the envi.ronment. It urges all Governments and peoples of the world to discharge
their historical responsibility, collectively and individually, to ensure that
our small planet is passed over to future generations in a condition which
guarantees a life in human dignity for all.

